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sion of otherwise admissible police reports. Justice FVoinme, concurring,
makes this observation, arguing the majority opinion abrogates K.S.A. 8 60-
456(d).'"

Lollis establishes a solid butcurious foundation for future questions con
cerning police report admissibility as expert opinion in Kansas. The court
takes a more conservative admissibility position, reaflirming the important
role of the jury by limiting the police expert to opinion on penultimate is
sues."" Because police reports are judicially but not statutorily'̂ excluded, a
statutory harmonization should be made. With judicial and statutory author
ity in accord, inquiries could be resolved at the trial court level. Until such
agreement, there still exists the possibility police reports may be admitted as
expert testimony in vehicular collision cases.

Dale E. Bennett

372 (1978), wherein the court refused a highway palrolman's icsiimuny lhal decendeni'it inuilen-
itve driving contributed to his death.

70. 224 Kan.al 265, 580 F.2d at 432 (Fromnic. J., concurring).
71. Opinion onvehicle speed based upt)n direction of travel, skid marks, point of impact,

vehicle damage, andvehicle location after collision would be considered opinion ona penultimate
issue. 224Kan.at 263, 580P.2d at 431. SeealsoSprakerv. Laiikin, 218 Kan.W)9, 612, 545 P.2d
352, 355. (1976).

72. See Kan. Stat. Ann. § 60-456(d) (1976).

( Evidence: Rape Victim Protection

The rape victim's past sexual conduct has long presented an evidentiary
problem. When admitted to prove consent, long, detailed and mocking cross-
examination made some victims believe they were being prosecuted, not the
accused.' In response, many stale legislatures enacted
The Kansas Court ofAppeals in In re Nichols, 2Kan. App. 2d 431, 580 P.2d
1370 (1978), enforces the Kansas rape shield law^^ and holds a victmis past
sexual conduct inadmissible in rape prosecutions.

Rape as acrime developed in ancient times when women were regarded
property.^ English common law recognized rape as criminal and later codificd
the prohibition.-* Under Kansas law, rape is statutorily defined.'

Because rape definitionally requires lack ofconsent,if consent is proved,
no rape occurred unless the victim lacked capacity to consent.' One method
employed to show or imply consent has been to expose a victims prior
sexual experience. Regardless of whether her character was in issue, the tradi-
tional view ruled a victim's previous sexual experience admissible concerning
consent to intercourse." .

Previous sexual experience encompasses general reputation for unchasUty
and specific unchaste acts. Avictim's general reputation for unchastity has
been^ widely held admissible on the consent issue, 'The underlying thought
here is that it is more probable that an unchaste woman would assent to such
an act than a virtuous woman "•» Under this rule, courts were presented

"Uerger, A(<m's M Wimum's Trihulaiion: Rope Cases in the Courtroom, 77 Colum. L.
'̂ ''̂ 2.' Kan. Wat? Ann. S60-447a (Supp. •978).

3. See generally S. BnowNMiLLtiR, Aoainst Our Will 8-15 (1973).
4. Id. at 15-22. ..
5 Kan Stat. Ann.8 21-3502 (Supp. 1978) provides:
Rape is the act of sexual intercourse committed by am^an wuh awoman not h«s w'fe, and
without herconsent when con>milted under any of the following circumstances.

(a) When a woman's resistance isovercome by force or fear, or
(b) When the woman is unconscious orphysically powerl^ to ,
c) When the woman is incapable of giving her conscnt

ciency or disease, which condition was known by the man or was reasonably apparent to
'""*'(d) When the woman's resistance is prevented by the effect of any alchoholic li-
auor narcotic, drug orother substance administered to the woman by the man or an-Sther forthe pur^se of preventing the woman's resisunce. unl^
voluntarily consumes or allows the administration of the substance with knowledge of tU
nature.

6 State VClark. 218 Kan. 726, 544 P.2d 1372. «./. denied. 426 U.S. 939 (1976); State v.
Lora, 213 Kan. 184. 515 P.2d 1086 (1973).

7. State V. Mulfman, 14 W. Va. 55. 87 S.E. 2d . ,0-,^ mcCormick on Evi-
H I «; (;aki> Joni-.s on livn»UNi'ii Relevancy 8 (o'" mcuormk-r, on

Co,r« ^ ^6 'ulh 30 (W,; S..,. ..Yowdl. 5.3 S.W. M3«

(1963).' l-or further examples of similar but more colorfully phrasetl re^oning, see StMe v
59 Ariz. 48, 52. 122 P.2d 416, 4IK (1942); Lee v. State. 132 lenn. 655. 658. 179 S.W. 145.
(1915).
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with such questions as whether reputation evidence was admissible to impeach
credibility, and whether chastity was relevent where defendant denied sexual
intercourse.'2

Evidence of specific sexual acts with defendant and/or others has
presented additional problems. Prior sexual intercourse between the victim
and defendant was traditionally held admissible to show consent;'̂ however
sexual acts with others has been less clear. Although some courts admit such
evidence regardless of partner,''' others exclude it for low probative value
As with reputation, use of specific acts evidence prompted questions; Was it
admissible to impeach credibility?'" Were prior acts relevant absent the con
sent issue?" Were specific acts admissible to support mcdical evidence re
garding sexual intercourse'" to determine paternity?''̂

With the women's movement came heightened rape awareness 2" The le-
gal profession thus became increasingly cognizant of rape prosecution

popJl.
56'?45?2d arSy and her sexual immorality." U at

4% r ?• ^ v. Manning. 367 Ma.ss. W)5. .12« N.l; 2<J

ports dishonesty." Bergcr. xupn, note I. at U. "«•
issue is relevance. Where cunsenl is nm a raised defense, evidence ol* reniiinl^on for unchastity has been excluded as irrelevant. See Shapard v. Slate. 4.^7 P.2d 565 (Okla

Cnm. App. 1967), cert, denied, 393 U.S. 826 (1968)

" dc'cnse to the charge, then certainly any evidence which reasonably lendsto show »-onscnl is relevant and material, and coinnum experience teaches us thai the
woman who has once departed Irom the paths ofvirtue is far more api to consent to

M»r52 °22 Pm'm 5i8 °"r T" 'i''"'"''
«r, «'Ji '"'Plc I'oocases. 212 <al. 2J7. 2« P. «W(IV.lll Ri« V

WsT "" •^PP- '"'I. •'«

niiJ'•"^

23« 'y?S^"m m euil'y »i>l> any olhct man wh.. »..iiehl such favors ,.f her." Idac

a'nTcrriSlTi-""''' " ^

?'• """ """• ""«•» """—'•I' ™iy'I""™ 'uplurcd hymen pr..hably resulled from se.i.al inter.
19 Shapard V. Stale. 437 P.2d 565 (Okla. Crim. App. IV67). .en. denied 191 n S H2u i i96K4

(specific acts with others admissible where viciini in pregnani i.. disprove deVeiulanrs paternity)
20. See genera/tyi,. UROWNMiLtiiK. .mpra nole 3. at 445-58: Merger, supra note Kat 2-?
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problems, especially regarUing pasl sexual conduct evidence vis-4-vis con-
sent.2' Stale legislatures responded with various rape shield statutes." Vivian
iierger, in her long and detailed article.^^ examined many such statutes. She
found a broad admissibility spectrum—from extreme permissiveness to ex
treme restriction—with most statutes expressing a general exclusion principle
but providing certain exceptions where the evidence was relevant and the pro
bative value outweighed prejudice."

Appellate courts soon decided rape shield issues. In a 1974 case, '̂ de
fendant contended a Florida trial court erred sustaining objection to the ques
tion whether the victim had engaged in sexual intercourse with any other
individual.2" On appeal the court, following Florida precedent, held such
evidence raised a collateral issue not bearing upon a defendant's guilt orinno
cence. but could be admissible ifrepeated acts demonstrated the likelihood of
a consensual pattern of conduct.^"

In a notable California decision,^^ appellant challenged California's rape
shield statute'" alleging excluding previous sexual conduct evidence regarding

21. e.g.. Bohmer &IMumberg. Twice Traumatized: The Rape
JUIJICATURU 391 (1975); Washburn. Rape Imw: The Need/or Reform, i N Rev 279 0975).Nol V SUM cJjU., ..V* rirr Cofo««i^CI^?. '
(1976); Nolc. KviJence Crimimd Law-Prior Se.xuat Offenses Agatnst a Person
Pruvfrutrix 46 Tui L Riv 336 (1971); Comment, Sexual Relations With

•roM-ards a Consent Standard inthe Law o/Rape U. Cm. L. Rev. 613 (19 6).
22 By January 1979. the following states had adopted rape shield statute^ ^ i iiTi

21-203 (Supp. 1978): Alaska Siat. §12.45.045 (Supp. 1978); Cal. Evio. g 1
*W«I Sunn I979J- Ccuo Kl V Stat. « 18-3-407 (1978); DiiL. COOB ANN. III. II. ^{>3508-3509
S w5) r! S^r ANK Ŝ (West Supp. 1979); Ga. Code Ann. §38-201 I(Supp.1978? RiiV. SI AI S707-742 (Supp. ^ot^E §18jJ10Mb^^^

tfi l riv Jnn ^ 5:498 i5?8,: MiV Ann. Code art. 27. g461A (SupP. I97« :
Mask Ann IAW.S® ch. 233. tj 21b (Law. Co-op Supp. 1979); Micii. Stat. Ann. ^2K.7«8(IO)
(Supp. l978-7«i); Minn. Siai ." Ann. g609.347 (West Supp. 1979); Miss. Couii.
(Supp. 1978); Mo. Ann. Stai. S491.015 (Vernon Supp. 1978); Mont. Cooii Ann. &
/I97K1- Nni Ri'V Stat « 28-323 (Supp. 1978); Nev. Rev. Stat. §48.069 (1978), N.l I.
Rev STAr. Ann.'s '>32-a:6 (Supp. 1977); N.J. Stat. Ann, g2Aj|MA-32.1 (West Supp. J-'J •
NM Siat Ann 30-9-1<> (1978): N.Y. Crim. Proc. Law. §60.42 (McKinney Supp. 1978-79).RC. G '̂N sfATs 8^8.6 (Supp. 1977): N.D. Cent Code§§ (1976^
CoiJh Ann 82907 02 (d)-(O d'aRc Supp. 1977); Okla. StaT. Ann. lit. 22. §750 (West Supp.
1978-79): Or. Rev. Stat. § 163.475 (1977); I'a. Stat. Ann tit. '»•»
S.C. Code § 16-3-659.1 (Supp. 1978); S.D. CoMi'. Laws Ann. §23-44-1(^.1 (Supp.
Code Ann. §40.2445 (Supp. 1978); Ti.x. Penal Coi>e. Ai^n. &21.13
io\. Vt ♦{tat Ann lit 13 K3255 (Supp. 1978); Wash. Rev. Code § 9.79.150 (1977), w. va.
Code J} 61-8b^l2 (1977); Wi.s. Stat. Ann. §§971.31(11), 972.11(2) (Wcsl Supp. 1978-79); Wvo.
Stat §6-4-312 (Supp. 1978). Rhode Island has adopted a rape shield provision

min?i iri>k Wi-R l SiJi'i RCi R Crim. Pro.26.3. The Privacy Protection for Rape Victims
Xcl signed by President' Carter Oclober 28. 1978, added « shield rule to
Evidence. See Privacy Protection l or Rape Victims Act of1978. Pub. L. No. 95-540,92 Stat 2046
(1978); Fed. R. Evid. 412.

23. Berger. supra note 1.

25. Ilulfman v.Slate, 301 So. 2d815 (Fla. Disl. Ct. App. 1974).
26. Id at 816.

28 .SirSo 2d at 8^6-'iV l^e Washing'tSn Court of Appeals decided asimilar issue in Stale
v Geer. 13 Wash. App. 71. 533 P.2d 389 (1975). The court held the trial court did not err exclud-
inK evidence ofprior illicil relaiion.ships. Id at 74. 533 P-2d at 391.

29 People V. Blackburn, 56 C'al. App. 3d 685, 128 Cal. Rpir. 864 (1976).
3o! Cai.. tiviD, Cut>i; SS 782. 1103(2) (West Supp. 1979).
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theconsent issue deprived him confrontation and fair trial due process rights.
The court disagreed, holding because past sexual conduct has, at best, slight
relevance, and due process did not require all relevant evidence be introduced,
a fair trial had not been denied. Because the statute did not bar presentation
of such evidence to attack credibility, no confrontation infringement re
sulted.^'

In State y. Uerrera?^ defendantchallenged exclusion of evidence the vic
tim, a single woman, had been previously fitted with an intrauterine contra
ceptive device. The New Mexico statute^^ provided a victim's past sexual
conduct, and opinion and reputation regarding her conduct, was inadmissible
unless after a hearing the court found evidence thereofmaterial and its proba
tive value outweighed its prejudicial nature. '̂' The court noted two possible
approaches '̂ regarding past sexual conduct admissibility, followed neither,
and adopted a rule which conditioned admissibility upon relevance.^^

While most states legislatively shield rape victims,'' two jurisdictions ef-

31. 56 Cal. App. 3d ai690-91, 128 Cal. Rptr. at866-67. Seeaho State v. Kill, 309 Minn. 206.
244 N.W.2d 728(1976) (prolTercd evidence of nonmnritul cohabitation lucked suificicnt value on
consent issue), cen. t/enieJ, 429 U.S. 1065 (1977). The ctiun in Rlttckhurn heldan oiler of proof
requirement was constitutional notwithstanding it lacked a sufliciency standard. Requirement
propriety rested with the trial court, and, in any event, the information required could not have
violated defendant'-s right against self-incrimination because it related to the victim, not the crime
charged. 56 Cal. App. 3d at 692, 128 Cal. Rptr. at 868.

32. 92 N.M. 7. 582 P.2d 384 (Ct. App. 1978).
33. N.M. Stat. Ann. g 30-9-16 (1978).
34. Id.
35. 92 N.M. at —, 582 P.2d at 392-93. The two approaches noted were: such conduct is

irrelevant to the consent issue, and admissibility depends upona balance between relevance and
prejudice.

36. The proper approach, in our opinion, is to recognize that past sexual conduct, in
itself, indicates nothing concerning consent ina particular case. This isthestarting point
because relevancy is not an inherent charactensiic of any item of evidence, but exists
onlyasa relation between an item ofevidence anda matter properly provable in thecase

If defendant claims a victim's past sexual conduct is relevant to the issue of the
victim's consent, it is up to defendant to make a preliminary showing which indicates
relevancy• . . . The question of relevancy is not raised by asserting that it exists, there
must be a showingof a reasonable basis for believing that past sexualconduct is perti
nent to the consent issue.

Id. at —. 582 P.2d at 393. The court held exclusion proper because defendant had made no
relevance showing. Defendant had not been denied confrontation because theconstitution grants
no right to ask irrelevant questions, td.

37. Regardingthe effect of rape shieldstatueson admissibility of reputationor postunchaste
act.1, see Smith v. Commonwealth. 566'S.W.2d 181 (Ky. App. 1978) (statute held constitutional
and specificacts evidence excluded becauseof low probative value); People v. Kahn. 80 Mich.
App. 605, 264 N.W.2d 360 (1978) (evidence of past sexual conduct with others failed probative
value-prejudice balancingtest); State v. Tiff, 199 Neb. 519, 260 N.W.2d 296(1977) (prior sexual
history held not material to consent issue); State v. Ryan. 157 N.J.Super. 121, 384A.2d570(1978)
(disallowing victim crossexamination regarding alleged intercourse shortly before rape upheld
because evidence was of low probative value); State v. Piper. 261 N.W.2d 650 (N.D. 1977)(exclu
sion of prior acts upheld because defendant failed to make offerof proof showing relevance);
Cameron v. State. 561 P.2d 118(Okla. Crim. App. 1977) (specificacts with others inadmissible
absent evidenceof consent). In State v. Eggleston, 31 Or. App. 9. 569 P.2d 1088 (1977), the court
held the Oregon rape shield statute applied to defendant's attempted evidence introduction re
gardingthe victim's pastsexual history and did not prohibitthestatefrom introducing evidence of
defendant's priorcriminal actswith thevictims in a statutory rapeprosecution. In Young v.Slate,
547S.W.2d 23(Tex.Crim. App. 1977), evidence the victim once had an abortionand performed
sexual intercourse the night before the incident wasexcluded because its probative valuedid not
outweigh prejudice.

( .979] Comments (
feet similar results judicially. In Smie ex rd Pope v. Superior Court'" the
Arizona Supreme Court held reputation for unchastity and specific acts ofsex
ual misconduct inadmissible to attack credibility, recognizing no connection
between a witness' sexual morality and veracity. '̂'

Kansas courts have rarely considered admissiblity ofreputation for un
chastity and specific acts of sexual intercourse to prove or imply consent.
In State v. Brownthe Kansas Supreme Court held evidence ofan unchastc
reputation admissible to imply conseni,"' but ruled no inference could be
drawn from evidence ofspecific unchaste acts. "A woman is presumably pre
pared to defend her general reputation for chastity, but there is no such pre
sumption that she is always prepared to disprove specific awusations of
character Kansas also disallows complaining witness impeachment by evi
dence ofsexual immorality.« In 1976, the Kansas legislature adopted a rape
shield, Kansas Statues Annotated (K.S.A.) § 60-447a.'̂ Because evidence of

39 /i? at"6. 545^K2d at 950. Vhe court added reputation for unchastity and
specific .sexual acts were inadnuwible on the amsent issue, overruling State v. ^
122 P2d 416 (1942). The Ari/.»ina Supreme Court further noted reputation for unchastity could^
Ariz, at 26-29, 545 P.2d at 950-53. Seeatsu McLean v.United States, 377 A. ax I't tu.v..
wherein thecourt, on the reputation for unchastity issue, noted; • s.

We deem awoman's reputation for unchastity to be ofvery slight probative value since it
is neither relevant to her credibility as awitness, nor matet^ial on the issue whether on the
occasion of the alleged crime she consented or was forced to
intercourse. Indeed, we agree with the court sholdmg in Pope v. Superior Court. . . that
the rationale for excluding specific acts ofsexual intercourse applies with equatforce to
the exclusion ofreputation testimony. The reputation of a woman for unchastity raisM
unnecessary collateral issues which are nearly impossible to rebut, it ^"7*
attention from the principal issues attrial and itresults in prejudice to the complainmg
witness which greatly outweighs its extremely limited probative value.

Id. at 79 (emphasis in original).
40. 55 Kan. 766. 42 P. 363 (1895).

«• Ur. V72. «•?."'"j. In Slalc V. O.rike. 74 K.n 196. 87 P. 759 (H06). .h. rap
produced achild. On rehearing, the supreme court reversed lUelf and held the ^
Allowed to cross-examine the victim regarding her conduct with other men near the alleged rape
»lihoui>h no distinct oiler was made to show improper acts. . - j r j._.

43 Dewey v. Funk. 211 Kan. 54, 505 P.2d 722 (1973) (paternity action wherein defendant
attempted to impeach molher's claim of virginity by sliowmg P"®'
Kan. 155, 27 P. 839 (1891) (statutory rape case where defendant attempted to attack victim screai
bility by showing a general reputation for unchastity).

44. Kan. Stat. Ann. S 60-447a (Supp. 1978). . _ . r„, .v.
(I) lixcept as otherwise provided in subsection (2). in any prosecution

crime ofrape, as defined by K.S.A. 21-3502. or for aggravated assault with "ntcnt J®commit rapTas provided in K.S.A. 21-3410, or for an attemptinTs A2N
vided in K.S.A. 21-3301, or for conspiracy to commit rape, as provided in K.i.A.

^ • % tUllK linV n^fSOII

3302, evidence of the complaining witnesses' previous
including thedefendant shall notbeinciuuiiig me ueienuum sna..admissible, nor shall any reference tK made thereto
in the pr«ence of the jury, except under the following conditions: A
thedefendant shall be madeat least seven daysbefore theconimencement
the court to admit evidence or testimony concerning the previous sexual ^
aimplaining witness. The seven-day notice required herein may be waived by wu^
The motion shall state the nature of such evidence or testimony
and shall be accompanied by an afhdavit in which an oflfcr ofproof ofsuch previous
sexual conduct ofthe complaining witness is stated. The court shall conduct » "e^nn^
on the motion in camera. At the conclusion ofthe heanng, if the court finds
deiice proposed to be olfcred by the defendant regarding the previous
the complaining witness is relevant and is not otherwise 'J®
w)urt may make an order stating what evidence may be introduced by the defendant and
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specific acts with others would beinudmissibic toshow unchaste character, the
real impact of K.S.A. § 60-447a "is to forbid defense counsel from even ask
inga question regarding such priorsexual conduct where, although an objec
tion might be sustained, the suggestion of unchastity would be implanted in
the jury's mind."'*'̂

The statute was challenged. In State Corn,'*** the Kansas Supreme
Court upheld limiting use of evidence regarding the victim's previous sexual
conduct on cross examination."" In State v. Cook,'** tried two months before
the effective date of K.S.A. § 60-447a, restriction of questioning regarding the
victim's previous sexual relations wassimilarly upheld."^

The Kansas Court of Appeals discusses related evidentiary questions in In
re Nic/tols.^^^ Nichols, accompanied by two other men, entered complainant's
trailer, engaged in sexual intercourse with the complainant, and by force as
sisted the other's similiar acts.^' On trial for rape^^ and aggravated bur
glary'^, Nichols attempted to introduce evidence regarding complainant's
prior sexual activity with him and others, hoping to prove consensual inter
course on the evening in question.''' The trial court in a pretrial hearing re
fused to allow the proflered evidence, ruling it lacked relevance.''

On appeal, the Kansas Court of Appeals decides whether K.S.A. § 60-

Id.

(he nature ofUie quesiion.s to be permiiieil. 1'he dclenUant may then oilerevidence and
question witnesses in accordance with the order of Ihe court.

(2) In any prosecution for u crime dc.\ignated in subsection (I), the prosecuting
attorney may introduce evidence concerning any previous sexual conduct »»f the com
plaining witness, and the complaining witness may testily astoany such previous sexual
conduct. Ifsuch evidence or tc.stimony is introduced, ihe defendant may cros.vexamine
the witness who gives such ic.stimony and oiler relevant evidence limited specifically to
the rebuttal of such evidence or testimony introduced by the prosecutor or given by the
complaining witness.

(3) As used in this section. "ct>mplaining witness" means the alleged victimof any
crime designated in subsection (I), the pro.secution of which is subject to thissection.

45. Kan. Civ. Pro. Conti Ann. S 60-447a, author's conunents (Vernon Supp. 1978).
46. 223 Kan. 583, 575 l'.2d 1308 (1978).
47. Id Before trial, defendant deposed the victim at great length regarding her past sexual

experiences. At (rial, defendant a((empted to use thisinformation toshow theprosecutrix enjoyed
"kinky sex"and, therefore, hadconsented to defendant locking herin hiscar trunkand taking her
to an isola(ed area where he raped her and allowed his accomplice to follow. On relevance
grounds, the trial court limited cross-examination to establishing (he victim had varied sexual
experiences. Id at 585-86, 575 P.2d at 1311.

48. 224 Kan. 132, 578 P.2d 257 (1978).
49. Id. In Cook,the chargeswere rape, kidnapping,and indecent lil)er(ies wi(ha child. The

(rial court refused to allow questionsregarding the victim'sprevioussexualconduct despitecoun
sel's claim such relations would be relevant to deierminc whether the prosecuirix would know if
penetration hadoccured. Trialoccurred twomonths beft>re theell'ective datei)fKan. Sta r. Ann.
§ 6()-447a (Supp. 1978), (he evidence being excluded as relevan( only to prove a character (rait
odier than veracity. The court noted a similarresultwas likely under Kan. Si aT. Ann. § 60-447a
(Supp. 1978), once applicable. 224 Kan. at 134-35, 578 P.2d at 259-60.

50. 2 Kan. App. 2d 431, 580 P.2d 1370(1978).
51. /</at 432. 580 P.2d at 1372.
52. Kan. Stat. Ann. § 21-3502 (Supp. 1978).
53. Kan. Stat. Ann. g 21-3716 (1974).
54. 2 Kan. App. 2d at 431-32, 580 P.2d at 1372. Specilically, defendant attempted to intro

duce that he and the complainant had engaged in sexualintercourse for several months,that (hey
enjoyed "rough sex," that theyemployed a signalmethod to givethe all-clear sign for entry into
her home, and (hat complainant had engaged in sexual intercourse with her boyfriend only hours
before the incident. Id. at 431-32, 580 P.2d at 1372.

55. Brieffor Appellant at 3, In re Nichols. 2 Kan. App. 2d 431, 580 I'.2d 1370 (I97K).

( .9791 Comments (
447a may conslilulionally require exclusion ofarape viclira's previous wxual
„nSuc. when delermining consent, Speeifcally. the court "^er
•A'S.A § 60-447a denies a defendant confrontation guaranteed by the sixth
amendment and section 10 of the Kansas Constitution, and whether, even if
K.S.A. § 60-447a is facially constitutional, il is constitutionally infirm as ap
plied to defendant Nichols.

The Kansas Court of Appeals holds K.S.A. § 60-t47a may constitution
ally compel exclusion of evidence in rape prosecutions concerning a victim s
previous sexual conduct. K.S.A. § 60-447a's application to defendant wm
Mnstitutional but for the exclusion of previous sexual conduct evi^nce of
fered to disprove the felonious intent element of aggravated burglaiy. J^e
threshold question for admissibility of evidence is rdevancy. The court
finds K.S.A. § 60-447a excludes evidence only if irrelevant.

The court of appeals examines recent United States Supreme Court con
frontation decisions'" and finds them helpful but not deternrimativc mthe
shield-confrontation balance.'" K.S.A. § 60.447a is disUngmshed from juve^
nile shield laws because the latter categorically forbid juvenile record intro
duction, while K.S.A. § 60-447a permits introdu^ion of a victims prior
sexual conduct if shown relevant to a disputed fact.

The Kansas statute merely serves to focus both judges' and attorneys'
attention upon the fact that the victim's prior sexual activity is gener-alw no° rSni, reminding them that avictim-s lack of chastujM,^
no bearing whatsoever on her truthfulness and generally has no bear
ing on the important issue ofconsent.*' ...

Sixth amendment guarantees, although important, do not afford adetendanl
unrestricted license to introduce evidence and cross-examine wit
nesses." The pretrial hearing required to determine relevancy results in o y
slicht if any, confrontation deprivation. This slight deprivation, the court rea
sons, is outweighed by the state's interest in protecting a rape victim from
trauma and unnecessary embarassment often surrounding rape trials. Fur-
ther. these protections encourage victims to report and prosecute the crime.
The court concludes K.S.A. § 60-447a serves defendant, victim, and state in
terests in rape prosecutions.''̂

56. 2 Kan. App. 2dat 434, 580 P.2d a( 1374.

SK sv/lt^^i>av?s v.^AlaskaV4 i5U.S. 308 (1974) (state law retjuiring juvenile rewrd conft-
dentiaiity miist^ield to defendant's right to confront and cross-examine). Kansas °
lar (octom eSmin'̂ orTntroduce testU
Mississippi. 410 U.S. 284 ( 9^) (^^^ B amendment affords

««<"«'

60. Id. a( 434. 580 P.2d at 1373.
61. Id. .
62 Id Seealso note 36 .w/w; text accompanying note 31 supra.
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Responding to defense argnmenl that K.S.A. fi 60-447:i is unconstitu-
lional as applied, the court of appeals holds evidence the victim participuled in
sexual intercourse v/iih her boyfriend only hours before her rape of no rele
vance to any issue. This fact, plus other evidence, made irrelevant the possi-
bility that the semen mcdically proved to be present could have come from
another source."

The victim's prior sexual acts with defendant presented a difHcult eviden
tiary question. Defendant sought to introduce evidence ofprior engagements,
particularly those involving "rough sex," to show consent or alternatively, mis
take of fact regarding the victim's struggles. The court agrees such evidence
could be relevant and admissible under K.S.A. § 60-447a, but finds no discre
tion abuse under the facts.'-^ ^

It must be remembered that the defendant arrived at the victim s
trailer in the company of two friends. It does not appear
trial court acted capriciously in determining that the defendant
should not have presumed that her prior consensual activity with
him alone would imply her consent to having intercourse wiih his
friends, or even having intercourse only with him, but in the presence
of his friends.^' .
With t^ichols Kansas joins other states restricting evidentiary use ofprior

sexual conduct in rape prosecutions. For defendant, this hampers his ability to
harrass his victim with her past conduct. For Kansas, this promotes more vig
orous rape prosecutions. For the rape victim, this precludes a second ordeal
merely because she chose prosecution. Nichoh ends what one junst called
••part of alegal tradition, established by men. that the complaining woman in
a rape case is fair game for charactcr assasination in open court.

Gregory A. Whittmorc

state This limitalion prevented dcfcniiaiii from showing the victim was separated ffo/"
band and living with another man alilu.i.Bh the stale iniroduccd th.s tesu.nony ^
supreme coun rcjccicd defendant's conMiu.tionul claim noiing Maiuiory purpose
the "common defense strategy of trying
Kan at 469 580 P2dat 1342. The court found KaN. StaT. Ann. ^ 60-447a (.Supp. iv/h) conlafned --ade^iuaie salcgaards" to admit avic.im's prior sexual conduct when appropriate. 224
Kan, at 470, 580 P.2d at 1342-43.

65. In re Nichols, 2 Kan. App. 2d nt436. 580 P.2d at 1374.
66. Id. at 436, 580 P.2d at 1.^74-75.

S: ?omlonteal''v'Manling; :.67 M.ss. 60S, 6,4. 32H N,.- 2a 4.6, 501 (1.75) ,»rauchcr.
J., dissenting).

Mass Transportation: Separate But Equal

Mobility-handicapped persons' have long sulTcred discrimination when
attempting to utilize public traasportation. Vehicle designs which failed to
consider wheelchair ambulatory or elderly individuals have denied them ac
cess. although common-law decisions forbade common carriers to deny the
handicapped service solely by reason of disability.^ Nondiscrimination stat
utes^ now guarantee that common-law service right, and national policy man
dates cities make "special elVorts" when planning and designing federally
funded mass transportation programs to design for elderly and handicapped
individuals.^ Regulations interpreting these statutes may be adequate to de
termine whether appropriate special efTorts have been made. In Atlantis Com
munity, Inc. V. At/am.?, 453 F. Supp. 825 (D. Colo. 1978), the court holdswhile
existing statutes slate what may not be done, they do not sulTicienily define the
federal defendants' duties to permit the court lo direct whatshould be done.^

Traditionally, the elderly and handicapped possessed few infirmity re
lated rights. Courts later recognized the mobility handicapped had unique
problems, but were unable to force nonfederally funded parties to conform
their premises to accessibility standards established for federally funded struc
tures.'' Judicial sensitivity to the handicapped's plight was increasing, al-

I The classilicution "handicapped"has proven dKricult to define. iVf. e.g.. 2"^ U.S.C. Ij 7(H.
(1976); 49 U.S.C. § U.12 (im); 45 C.I-.R. {} «'».3 (1977); 49 C.F.R. g 609.3 (1977); 43 I'ed. Reg.
2.137 (I97«). 29 Cl.SC. § 706 (1976) defines the handicapped a.i; "[Ajnyone with a physical or
menliil impairment whicii substantially limits one or more of such perstin's major life aciivities,
anyone who has a record of such an impairment or who is regarded as having such an impair
ment." /</. § 706(6). 49 U.S.C. S 1612 (1976) includes anyone who, due to "illness, injury, age.
congenital malfunction, or other permanent or temporary incapacity or disability." isunable to
u-se mass transportation facilities aselFcciively as the nonhandicapped unless specially equipped,
/t/. § 1612(d). 45 C.I^R, S84.3 (1977) defines physical or menial impairment;

(A) any physiological disorder or condilitm. cosmetic disligurement. or anatomical loss
alfocting oneor more of the following Ixxly systems: neurological; muscoloskeletal; spe
cialsense organs; respiratory, including s[>ecch organs; cardiovascular, reproductive, di
gestive. genilo-urinary; hemic and lymphatic; .skin; and endocrine; or (B) any mental or
psychological disi>rder, such as mental retardation, organic brain syndrome, emotional
or mental illness, and specific learning disabilities.

Id. § «4.3(j)(2)(i). 49 C.I-.R. §609.3 (1977) defines "elderly and handicapped" with words similar
to those employed in 49 U.S.C. S 1612(d) (1976). In addition to language in 45 C.F.R.
§ 84.3(j)(2)(i) (1977). 4.T 1-ed. Reg. 2.t37 (I97K) (tobecodified in45 C.F.R. § 85.31) defines physi-
calor mental impairment "diseases and conditions [such] as orthopedic, visual, speech, and hear
ing impairments, cerebal palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart
di.sease. diabetes, menial retardation, emotional illness, and drug addiction and alcoholism." A/
Seegenerally Wright, /.'ywrt/ Treatment o/theHandicapped By t'etiera! Contractors, 26EmokV L.J.
65. 68-70 (1977).

2. Comment, Masit Tranxponation For the Handicapped and the Elderly, 2 Det. C.L, Rt!V.
277 278 (1976) jhereinalter cited as Commeni, Ma.i.K TrampurtiUion\.

3. Rehabilitation Act of 1973. 29 U.S.C. § 794 (1976); Civil Rights Act of 1871, 42 U.S.C.
§ 1983 (1976); Civil Rights Actof 1964, 42 U.S.C. S 2l)00d (1976).

4. Urban Mass Transportation Act of 1964, 49 U.S.C. § 1612(a) (1976).
5. 453 t-'. Supp. at 831.
6. See Marsh v. lidwurds Theatres Circuit. Inc.. 64 Cal, App. 3d 881, IM Cal, Rptr, 844

(1976) (motion picture ihcalre operator not compelled tomodify seating toaccommodate wheel-
chair.* by statutes mandating physically handicapped have same right to use public facilities a-i
others); Raynes v.New York City Transit Auih., 63 Misc. 2d 598, 313 N.Y.S.2d 64 (Sup. Ct. 1970)
(transit authority not federally funded not compelled to install escalator on railway platform be
cause city used reasonable criterion in decision to not build and situation was widespread). See
generally Thomas, I.egal Compliance With Laws and Regulations Affecting Mass Tran.\il
Operationt, 52 J. Urh. 1.. 835 (1975).


